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COMMONWEALTH OF VIRGINIA

STATE CORPORATION COMMISSION
AT Rl CHVOND, SEPTEMBER 26, 2000

COVWONVWEALTH OF VIRA NI A, ex rel.
ROBERT E. LEE JONES JR

V. CASE NO. PUC990157
MCI WORLDCOM NETWORK SERVI CES

OF VIRA NI A, | NC.
and

MCI WORLDCOM COVMUNI CATI ONS
OF VIRG NI A, | NC.

COMMONWEALTH OF VIRG NI A, ex rel .
JEFFREY D. BARNES
V. CASE NO. PUC990246
MCI WORLDCOM NETWORK SERVI CES
OF VIRA NI A | NC
and

MCI WORLDCOM COVMUNI CATI ONS
OF VIRG NIA, | NC

ORDER

On Septenber 17, 1999, Robert E. Lee Jones Jr. filed a
petition seeking relief against MCl Tel ecommunications
Corporation ("MCl") and the Virginia Departnent of Corrections
("DCC") concerning the rates charged to consuners for coll ect
toll calls placed by i nmates on presubscribed institutional
t el ephones at DOC facilities (the "Inmate Tel ephone Systent).

On Decenber 21, 1999, a simlar conplaint against M was filed


http://www.state.va.us/scc/contact.htm#General

by Jeffrey D. Barnes. M. Jones is an inmate at a DOC facility,
and M. Barnes was an inmate at a DOC facility when his petition
was filed but is no |onger incarcerated.

By Prelimnary Order of February 4, 2000, the Comm ssion
docket ed and consolidated these matters agai nst MCl WORLDCOM
Net wor k Services of Virginia, Inc.,! treating the filings as

formal conplaints pursuant to Rule 5:6 of the Comm ssion's Rul es

1 Upon the merger of the MCI and WORLDCOM parent conpani es, MCl

Tel ecomruni cati ons Corporation of Virginia, which has on file with the

Conmmi ssion a "Maxi mum Security" tariff for collect calls fromprisons, becane
MCI WORLDCOM Net work Services of Virginia, Inc. The conpany's certificate to
provi de i nterexchange tel ecomruni cati ons services in Virginia was reissued in
its new nanme on January 20, 2000, in Case No. PUC990220. Accordingly, in our
Prelimnary Order the Comm ssion deened these conplaints as filed agai nst Ml
WORLDCOM Net wor k Services of Virginia, Inc., and we instituted this

proceedi ng agai nst that conpany.

Anot her MCI WORLDCOM conpany, MClI WORLDCOM Communi cati ons of Virginia,
Inc., obtained an interexchange certificate on July 12, 2000, in Case
No. PUC000120. This conpany nmade a tariff filing on Septenber 1, 2000. The
tariff filing states, anobng other things, that although M
Tel ecomruni cati ons Corporation of Virginia became MCI WORLDCOM Net wor k
Services of Virginia, Inc., upon the MCI WORLDCOM nerger, the retail services
of the former MCI Tel econmuni cations Corporation of Virginia "such as the
VDOC contract” were "transferred" to MCI WORLDCOM Contruni cati ons of Virginia,
Inc. (The Commi ssion Staff advises us that it is continuing to work with the
conpanies to ensure that the tariffs on file correspond with the correct
entities providing the particular interexchange tel ecomunicati ons services.)

There has been no claimin the pleadings filed in this matter by Ml
WORLDCOM Net wor k Services of Virginia, Inc., that it was not the proper
corporate entity before the Conmi ssion. Nevertheless, we will add M
WORLDCOM Communi cations of Virginia, Inc., as a party in these proceedi ngs
i nasmuch as that conpany has represented that service provided under the
I nmat e Tel ephone System was "transferred" to it from MCI WORLDCOM Net wor k
Services of Virginia, Inc. (As hereinafter used in this Oder, "Ml
WORLDCOM' or "the Conpany" will describe both MCI WORLDCOM Net wor k Servi ces
of Virginia, Inc., and MCI WORLDCOM Conmuni cations of Virginia, Inc.) Should
MCI WORLDCOM have any objection to this joinder, or should it believe that
any relief that m ght be granted in this proceeding nust be limted solely on
the basis of the Commi ssion not having all proper corporate affiliates of M
WORLDCOM before it, such objection or claimshould be nade forthwith, with
the reasons stated therefor, or it will be deemed waived.



of Practice and Procedure?® ("Procedural Rules"). W directed M
WORLDCOM and invited DOC to respond to the conplaints and
permtted the conplainants to file a reply.

By our Order on Mdtions of April 25, 2000, we denied
nmotions to dismss filed by DOC and MCI WORLDCOM on March 29,
2000, and March 30, 2000, respectively. W permtted themto
file supplenmental responsive pleadings and afforded the
conpl ainants the opportunity to reply. In addition, we ruled
upon various discovery matters in the April 25 O der

On May 6, 2000, as amended and substituted by counsel on
July 19, 2000, Citizens United for Rehabilitation of Errants-—
Virginia ("Virginia CURE") filed a petition in this case
requesting an exam nation of the rates charged by MCI WORLDCOM
to the famlies of callers incarcerated in DOC facilities. The
petition states that Virginia CURE is a non-profit nenbership
organi zati on whose mmj or purpose is to pronote famly and
community ties during incarceration. |In addition, several
i ndi viduals, including other DOC i nmat es and persons who all ege
they receive and pay for calls placed by i nmates, have made
filings seeking to join this conplaint proceeding. Ohers have
filed various pleadings seeking to initiate separate conplaints

relative to the rates charged under the Innmate Tel ephone System

2 5 VAC 5-10- 320.



On June 2, 2000, Janes R Kibler Jr., Esquire, filed a
letter advising that he intended to participate in this
proceedi ng as Special Counsel for the Division of Consuner
Counsel, O fice of Attorney Ceneral.

MCI WORLDCOM and DOC suppl enented their initial responses
wi th additional responsive pleadings on May 10, 2000. Ml
WORLDCOM and DOC renew their assertion that 8§ 56-234 of the Code
of Virginia divests the Conm ssion of jurisdiction to regulate
t el ephone rates charged pursuant to the Inmate Tel ephone System?
W stated in the April 25, 2000, Order on Mdtions that the
pl eadi ngs before us at that tinme failed to support a notion to
dismss for lack of jurisdiction. As noted in our Prelimnary
O der, M WORLDCOM has on file with the Comm ssion tariffs
under which it purportedly provides collect toll service to DOC

inmates and their call recipients. W stated that the

Comm ssion has jurisdiction over rates charged and services

3 Section 56-234, in relevant part, states:

It shall be the duty of every public utility to
furni sh reasonably adequate service and facilities at
reasonabl e and just rates to any person, firmor
corporation along its |lines desiring sane. |t shal
be their duty to charge uniformy therefor al
persons, corporations or nunicipal corporations using
such service under like conditions. . . . But
not hi ng herein contained shall be construed as
applicable to schedules of rates, or contracts for
service rendered by any tel ephone conpany to the
state governnent, or by any other public utility to
any munici pal corporation or to the state or federa
gover nment .



provi ded by carriers when such rates and services are pursuant
to the carrier's tariffs on file with the Comm ssion. Moreover,
as also noted in our Prelimnary Order, M WORLDCOM s tariff
states that the party paying for a collect call is the custoner
of this service.?

We remai n unper suaded by the pl eadings that § 56-234
di vests the Conm ssion of jurisdiction over this matter.
Regar dl ess of whether DOC may be a "subscriber” in any respect
to the tel ephone service provided under the I nmate Tel ephone
System it is apparent that MCI WORLDCOM treats t hose persons
who receive and pay for the collect calls placed from DOC
facilities as its custoners under its tariff. Inasnmuch as M
WORLDCOM s own tariff acknow edges these nenbers of the public
who receive and pay for such calls as its custonmers, we cannot
find that 8 56-234 works to divest the Conm ssion from
jurisdiction over the rates for service on calls placed through

the I nmate Tel ephone System Nor can we find that these persons

4 See MCI WORLDCOM s Va. SCC Tariff No. 2, Original Page 81, note 2 (formerly
MCl Intercity Tel ecommunications Services Tariff, Va. SCC Tariff No. 3, 9"
Revi sed Page 40, note 2). 1In addition, we now further note that M
WORLDCOM s tariff also states in specific reference to "MCl Maxi mum Security
Col lect Calls which are placed from MCI WORLDCOM presubscri bed authorized

i nstitutional phones" that: "Only Operator Station Collect or Person to
Person Col l ect calls may be placed fromauthorized institutional tel ephone
nunbers to custoners who have previously agreed to accept these calls.” M
WORLDCOM SCC Va. SCC Tariff No. 2, Oiginal Page 76, 8 3.023(g) (enphasis
added) .



are not entitled to the sanme protections afforded to other
consuners of public utility services under Virginia |law?

As with the jurisdictional defense, MCI WORLDCOM and DOC
al so continue to assert that conplainants |ack standing to bring
their action. W do not agree that Messrs. Jones and Barnes
have a standing problem The Virginia Suprene Court has
determ ned that a person has standing if he has sufficient
interest in the subject matter of the case so that the parties
w Il be actual adversaries and the issues will be faithfully
devel oped.® A person is "aggrieved' and has standing if he can
denonstrate an i medi ate, pecuni ary, and substantial interest in
the litigation and not a renote or indirect interest. An
aggrieved person with standing is one who bears an inposition of
a burden or obligation that is different fromthat suffered by
the public generally.’

It is undisputed that only innmates can initiate calls on
the I nmate Tel ephone System and that the inmate is one of the
two parties on a two-party tel ephone call. The conplai nants

have all eged they bear (at least in part) the financial inpact

S Inmates placing calls could thensel ves be considered consuners of service
fromMCI WORLDCOM to the extent that they share an econonmic relationship with
the parties called or, noreover, the phone service of parties called could be
in the name of an inmate. See discussion of standing infra p. 7 and note 8.

6 See Cupp v. Fairfax Board of Supervisors, 227 Va. 580, 589 (1984).

7 See Virginia Beach Beautification Conmin v. Board of Zoning Appeals, 231 Va.
415, 419-20 (1986).




of the charges for calls placed by them and, to the extent the
cost of calls may limt the frequency with which the
conplainants are able to place calls, they are directly
interested and affected by this litigation.® W find that M.
Jones and M. Barnes are aggrieved parties as required under
Rule 5:6 of our Procedural Rules. W also find that Virginia
CURE has standing to join these proceedings as it is an
or gani zati on whose nenbers include persons who receive and pay
for calls fromDOC i nmates and are thus custoners of M
WORLDCOM s | nnmat e Tel ephone System service. Accordingly, other
inmates, in addition to the claimants, and others who receive
and pay for calls from DOC i nmates have standing individually to
join these proceedi ngs.

W note that any person nay bring a valid conplaint or
petition before the Conmm ssion consistent with our Procedural
Rul es. However, the parties to this docketed proceeding, the
Commi ssion and its Staff, and the public interest would not be
wel | served by fractured and duplicative proceedi ngs which would
i nvol ve essentially the sanme issues and seek the sane requested

relief. Judicial econony and fairness to the parties defending

8 See supra note 5. W need not find that the claimnts have any
constitutional right to nake tel ephone calls. DOC has elected to afford

i nmat es physi cal access to tel ephones, and we recogni ze that DOC may restrict
such access. Notwithstanding these limtations placed on i nmates by DOC, it
appears, however, that MCI WORLDCOM a public utility subject to the

Commi ssion's jurisdiction, has a direct relationship with i nmates pl acing
calls fromDOC facilities.



t hese conplaints warrant a unified approach in our consideration
of the issues raised in these proceedings. It is probable that
any relief that mght be granted relative to MCI WORLDCOM s
rates and charges for its Inmate Tel ephone System service would
extend to all custoners receiving the service. W wll permt
all persons who have requested to join this proceeding to do so,
and we will also permt those persons having filed separate
conplaints or petitions to join as parties. In order to becone
a party to this proceeding, these persons, whose nanes are
included on the service list for this Oder, shall nake
subsequent filings in accordance with the procedural schedule
set forth bel ow.

MCI WORLDCOM states as an affirmative defense in its
suppl enent al responsive pleading that 8 56-481.1 of the Code of
Virginia governs rates for intrastate interexchange
t el econmuni cati ons services rather than Chapter 10 of Title 56
of the Code. W recognize that the rates of interexchange
carriers in Virginia, including M WORLDCOV have not been
established by traditional rate base, rate of return regul ation.
| nstead, rates for interexchange tel ecommunications services
have been provided by the carriers "on a conpetitive basis”

pursuant to § 56-481.1.°

9 See Applications of MCl Tel ecommunications Corp. of Va., et al., For
Certificates of Public Convenience and Necessity to Provide |Inter-LATA
I nt er - exchange Tel ecomruni cations Service and to Have Rates Established on




MCI WORLDCOM asserts that its charges for service provided
under the Inmate Tel ephone System are conparable with the rates
the Conpany (and ot her interexchange carriers) charges for
collect call service to the general public.

The enactnent of 8§ 56-481.1 in 1984 enpowered the
Comm ssion to waive traditional ratemaking procedures for
i nt erexchange tel econmuni cations services if we found that such
servi ces woul d be provided on a conpetitive basis, provided the
resulting rates are nondiscrimnatory and in the public
interest. Although up to now we have elected to permt M
WORLDCOM and ot her interexchange carriers to allow the
conpetitive marketplace to determ ne rates and charges for their
servi ces, the Conmm ssion has mai ntai ned regul atory oversi ght
over the activities of certificated interexchange carriers and
has retained the authority to reinpose traditional regulatory
requi rements on any carrier in the event the conpetitive
mar ket pl ace does not function properly.*°

We believe that the conplaints before us present factua
questions as to whether the intrastate interexchange
t el ecomuni cati ons services under the Innmate Tel ephone Systemi s

bei ng provided on a conpetitive basis and, if so, whether the

Conpetitive Factors, Case Nos. PUCB40022, et al., Final Order and Opinion,
1984 SCC Ann. Rep't 333, aff'd sub nom GTE Sprint Comruni cati ons Corp. of
Va. v. AT&T Communi cations of Va., et al. 230 Va. 295 (1985).

10 1d. at 344, 350.



rates charged for such service are nondiscrimnatory and in the
public interest as required by § 56-481.1. W wll, therefore,
convene a public hearing for taking evidence on these issues.

MCI WORLDCOM is required, as are all certificated carriers,
to file its schedules of rates and charges wth the Comm ssion.
WORLDCOM nust charge only such tariffed rates.'' Conplai nants
have alleged that the rates MCI WORLDCOM charges for service
pursuant to the Innmate Tel ephone System do not conport with the
Conpany's rate schedul e!® for its Maxi mum Security Col |l ect calls
classification on file with the Comm ssion.

On Septenber 1, 2000, MCI WORLDCOM fil ed'® a proposed
repl acenent Maxi num Security tariff acconpanied with a notion
requesting us to accept the filing and to waive the public
notice requirenents of the Commi ssion's Rules Governing the
Certification of Interexchange Carriers.* In the notion, the
Conmpany explains that the rates, terns, and conditions in the
proposed tariff took effect on January 1, 1999, in accordance

with the terns of a contract with DCC.

1 See C & P Tel. Co. of Va. v. Bles, 218 Va. 1010, 1013-14 (1978).

2 MCI WORLDCOM Communi cations of Virginia, Inc., Va. SCC Tariff No. 2,

§ 3.0233 (fornerly MClI Tel econmuni cati ons Corp. of Virginia, Va. SCC Tariff
No. 3).

13 Doc. Control No. 000910006.

14 20 VAC 5- 400-60(L).
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Previously, by letter of April 18, 2000, to M. WIIliam
Irby, Director of the Comm ssion's Division of Comunications,
MCI WORLDCOM advi sed the Conmi ssion that its tariff on file wth
t he Conmm ssion does not reflect the rates, terns, and conditions
t hat have been in effect since January 1 of l|ast year for its
Maxi mum Security collect calls service. The Conpany requested
that its tariff for this service be wthdrawmn with a retroactive
effective date of January 1, 1999, mamintaining that the tariff
had been "originally filed for informational purposes only," and
that this service was not subject to the Conm ssion's
jurisdiction. By letter of May 5, 2000, M. Irby advised M
WORLDCOM t hat the Conpany's requested w thdrawal of and
retroactive effect to the tariff could not be accepted as it was
not filed in conpliance with the Conm ssion's regulations. M.

I rby urged the Conpany to file a revised Maxi mum Security tariff
with correct rates.

W will rule on MCI WORLDCOM s Septenber 1, 2000, notion by
separate order in another docket. However, at the public
hearing we are establishing herein, we will also consider
whet her MCI WORLDCOM has charged rates inconsistent with its
filed tariff and, if so, what action should be taken in

response.
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Accordingly, IT IS ORDERED THAT:

(1) M WORLDCOM Conmuni cations of Virginia, Inc., shal
be joined with MCI WORLDCOM Networ k Services of Virginia, Inc.,
as a party to these proceedings.

(2) The notions to dismss of MO WORLDCOM and DOC are
denied for the reasons set forth above.

(3) A public hearing is schedul ed for Decenber 12, 2000,
at 10:30 a.m in the Conm ssion's second floor courtroom | ocated
in the Tyler Building, 1300 East Main Street, R chnond,
Virginia, for the purpose of receiving evidence relevant to the
i ssues raised by these conplaints as to: (a) whether the
intrastate interexchange tel ecomruni cati ons services furnished
by MCI WORLDCOM under the I nmate Tel ephone Systemis being
provi ded on a conpetitive basis and, if so, whether the rates
charged for such service are non-discrimnatory and in the
public interest as required by 8 56-481.1 of the Code of
Virginia; and (b) whether MC WORLDCOM has charged rates under
the Inmate Tel ephone Systeminconsistent with its Maxi num
Security tariff on file with the Comm ssion and, if so, what
action should be taken in response.

(4) Pursuant to Rule 5:11 of the Conm ssion's Procedural
Rul es (5 VAC 5-10-370), Virginia CURE is granted | eave to

substitute its anmended petition of July 19, 2000, for its

12



petition filed May 8, 2000; and it is joined as a party to this
proceedi ng.

(5) Any other person desiring to becone a party to this
proceedi ng who pl aces or receives and pays for intrastate calls
on the I nmate Tel ephone System and whose nane appears on the
service list to this Order, shall file with the Cerk of the
Conm ssion, on or before Cctober 12, 2000, an original and
fifteen (15) copies (incarcerated persons may file a single
copy) of a statenent describing his interest in this proceeding
and the nature of his intended participation and shal
si nmul t aneously serve a copy on counsel for MC WORLDCOV] DOC
and on the Special Consuner Counsel.

(6) On or before Cctober 20, 2000, Messrs. Jones and
Barnes, Virginia CURE, and any other persons who have joi ned
t hese proceedi ngs as additional conplainants by filing pursuant
to the foregoi ng paragraph shall file with the Cerk of the
Conmmi ssion an original and fifteen (15) copies (incarcerated
persons may file a single copy) of any testinony and exhibits
intended to be presented at the hearing and shall sinultaneously
serve a copy on counsel for M WORLDCOM DOC, and on the
Speci al Consuner Counsel .

(7) On or before Novenber 2, 2000, the Comm ssion's Staff
shall file with the Clerk of the Conm ssion an original and

fifteen (15) copies of any testinony and exhibits it intends to
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present at the hearing and shall simnultaneously serve a copy on
all parties.

(8) On or before Novenmber 15, 2000, the Special Consuner
Counsel shall file with the Cerk of the Comm ssion an original
and fifteen (15) copies of any testinony and exhibits he intends
to present at the hearing and shall sinultaneously serve a copy
on all parties.

(9) On or before Novenber 28, 2000, MCI WORLDCOM and DOC
shall file with the Clerk of the Comm ssion an original and
fifteen (15) copies of any testinony and exhibits they intend to
present at the hearing and shall sinultaneously serve a copy on
Messrs. Jones and Barnes, Virginia CURE, the Special Consuner
Counsel, and any other parties filing testinony to be presented
at the hearing.

(10) Al filings ordered herein shall be made with the
Clerk of the State Corporation Conm ssion, c/o Docunent Control
Center, P.O Box 2118, 1300 East Main Street, R chnond, Virginia
23218, referencing Case Nos. PUC990157 and PUC990246 and, except
as otherwise directed in this Oder, shall be in accordance with
Rule 6:2 of the Comm ssion's Procedural Rules (5 VAC 5-10-460).

(11) This matter is continued for further orders of the

Conmi ssi on.
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